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Statement of Questions Presented 


1. In light of the substantial unrebutted evidence 


of insanity introduced by the defendant, through the 
testimony of impartial Government psychiatrists, and 


the Government's admitted burden of proving beyond a 
reasonable doubt all elements of the crime including 
the defendant's mental capacity to commit it, did the 


Trial Court improperly deny defendant's motion for a 


directed verdict by reason of insanity? 


2. Was the evidence introduced at trial that de- 


fendant commited the act for which he was charged 
sufficient to warrant submission of the case to the 
jury? 

3. Should the Trial Court have granted the defense 
motion for a separate determination by the jury, that 
the defendant had committed the act for which he was 
charged, before evidence was introduced of defendant's 
insanity at the time of the crime under circumstances ; 


which unavoidably assumed his guilt? 
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I. THE DISTRICT COURT WRONGLY DENIED THE DEFEN~ 
DANT'S MOTION FCR JUDGMENT OF ACQUITTAL N,O.V, 
BY REASON OF INSANITY, SINCE THE GOVERNMENT 
FAILED TO SUSTAIN ITS BURDEN OF PROVING BEYOND 
A REASONABLE DOUBT THE DEFENDANT'S MENTAL © 
CAPACITY TO COMMIT THE CRIME, BOTH: (A) BECAUSE 
THE DEFENDANT INTRODUCED SUFFICIENT UNCONTRA- 
DICTED TESTIMONY OF THE EXISTENCE OF A MENTAL 
DISEASE OR DEFECT CAUSING THE CRIME TO COMPEL 
A REASONABLE DOUBT IN THE MIND OF A REASONABLE 
JUROR; AND (B) BECAUSE THE EVIDENCE INTRODUCED 
BY THE DEFENDANT WAS SUFFICIENT TO COMPEL THE 
GOVERNMENT TO COME FORWARD WITH AFFIRMATIVE 
EVIDENCE OF DEFENDANT'S SANITY, WHICH IT | 
FAILED TO DO- 


A. The Defense Introduced Enough Uncontradicted 
Evidence That Defendant Was Suffering From 
a Mental Disease Substantially Affecting Be- 
havior Controls, and That the Crime if Com- 
mitted by Him Was the Product of the Disease, 
to Compel a Reasonable Doubt in the Mind of 
a Reasonable Juror-------------------- --- 13 
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Neither the Reasons Relied on by 

the Trial Court Nor Any Other Evi- 

dence in the Record Warrants Re- 

jection of Dr. Dabney's Testimony 

by a Reasonable Juror, Unless the 
Measure of Mental Capacity is the 
Defendant's Inability to Tell Right 

from Wrong or to be Deterred from 

Crime by a Policeman at His Elbow----«-ee 


1. The District Court erroneously 
concluded that Dr. Dabney failed to 
obtain adequate corroboration of the 
information supplied by Henderson and 
erroneously held that the Government 
could rebut the defense of insanity by 
impeaching the adequacy of the mental 
examination which it provided and which 
it was required by statute and constitue 
tion to Provide~- wn ---n- eeepc en vewe cue 


2. The District Court erroneously held 
that the jury could find a conflict be- 
tween Dr. Dabney's testimony and infere 
ences to be drawn by it from lay testie 
mony concerning defendant's conduct at 
the time of the crime as to whether 
defendant knew right from wrong or would 
have been deterred by a policeman at his 
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3. The Trial Court erred in- holding that 


18 


20 


24 


a reasonable juror ‘could reject Dr, Dabney's 


testimony because of a conflict between 

him and Dr. Owens as to whether defendant 
knew ‘right from wrong or would have been 
deterred by a policeman at his elbow, un- 
less these are the controlling tests for 
criminal responsibility in this jurisdic. 
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The Government Failed to Sustain 

its Burden of Proving Beyond a Re- 
sonable Doubt Defendant's Sanity 
Because Neither the Evidence Relied 

on by the Court or any other Evidence 
in the Record Can Reasonably’ be Con- 
sidered as Evidence of Defendant's 
Sanity,Unless the Standards for 
Criminal Responsibility in this Juris- 
diction are the'Right/Wrong"or"Police- ; 
maneat-the-Elbow'Tests 


i. The Trial Court erred in holding 

that the testimony of Dr. Owens could 
xeasonably be considered as adequate — 
evidence either that the defendant had) 
no mental disease substantially affecting 
behavior controls or that the alleged | 
crime was not a product of his disease, 
unless the tests in this jurisdiction © 
are either the "right/wrong" or "police- 
maneatetheeelbow" tests 


2. The Court erred in holding that in- 
ferences which could be drawn from lay | 
testimony in this case could be conside 

ered as adequate evidence either that | 

the defendant had no mental disease sube 
stantially affecting behavior controls | 

or that the alleged crime was not a pro- 

duct of his diseasee--------e-wwcreeece-~ 37 


3, The Trial Court erred in holding that 

the Davis presumption of sanity adequately 
supplies the Government's burden of proving 
defendant's sanity beyond a reasonable | 
doubteeeese-e-~~ weer scses 39 
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THE TRIAL COURT ERRED {IN SUBMITTING THE 
QUESTION OF THE DEFENDANT'S GUILT TO THE 
JURY BECAUSE THERE WAS INSUFFICIENT EVI- 
DENCE TO IDENTIFY THE DEFENDANT AS THE 
ASSAILANT TO SUSTAIN THE GOVERNMENT'S 
BURDEN OF PROOF BEYOND A REASONABLE 
DOUBT-------------------------------------- 


THE COURT ERRONEOUSLY DENIED DEFENDANT'S 
MOTION FOR A SEPARATE JURY DETERMINATION 
THAT HE HAD COMMITTED THE ACT FOR WHICH HE 
WAS CHARGED BECAUSE PRESENTATION OF HIS DE- 
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JURISDICTIONAL STATEMENT 


t 


Appellant, defendant below, was indicted and tried 


in the United States District Court for the District of 
Columbia for violation within the District of 22 D.C.Cc. 
2901 (Robbery). The District Court had jurisdiction 


' 


under 18 U.S.C., §3231 (1958), entered a final judgment 


of conviction and sentenced appellant to imprisonment 


from twenty-four to seventy-two months on October 29, 
1963. Notice of appeal was filed on November 5, 1963 
and leave to prosecute an Jappeal in forma pauperis was 
granted on November 15, 1963. This Court has jurisdic- 


tion under 28 U.S.C., §1291 (1958). This appeal has 
V/ 
been taken in compliance with Fed. R. Crim. P. 37. 


The indictment, the notice of appeal, the order 
granting! leave to appeal in forma pauperis, and 
the judgment are contained in the original but 
unpaginated record on appeal. 


! 


STATEMENT OF CASE 

The appellant, Nathaniel B. Henderson, (henceforth 
referred to as Henderson), was indicted and tried for 
robbery, viz., the snatching of a billfold containing 
$3.50 in money and an address book from Elizabeth 
Bregenzer on January 12, 1963, in the District of Columbia. 
The complaining witness, Mrs. Bregenzer, testified for the 
Government, in essence, that she noticed a seats colored 
man, wearing brown corduroy trousers with a triangular 
rip in the left leg and a light trench coat, walking in 
front of her, about four-thirty in the afternoon of 
January 12th near Independence Ave. and 5th Street. (Txr.17-18). ‘ 
After two blocks she overtook him and walked ahead of him 
for a short distance whereupon he grabbed her from behind 
taking her billfold, address book and some papers she was 
carrying (Tx. 5-8) and fled. Mrs. Bregenzer gave chase 
but lost her assailant. (Tr. 8). At trial she identified 
Henderson as the robber. (Tr. 8). 

Officer Brown of the Canine Coxps Metropolitan Police, 


| 
testified that he had noticed Henderson shouting to someone 


on the corner of 5th and East Capitol Street about 4:30 


on the afternoon of the crime. (Tr. 39). After learning 
of the robbery and the general description of the assailant 
| 
from a couple who were near the scene of the crime, Brown 
pursued Henderson who was walking up Fifth Set (Tx. 39, 
45), apprehended him and "patted him down", ringins 
nothing "bulky on him". (Tx. 39-40). Brown then took 
Henderson back to the scene of the crime for identification 
by Mrs. Bregenzer who had in the meantime left. An eye- 
witness to the robbery, Miss Betts, was peeeene but she 
refused to identify Henderson as the robber because she 
thought that the assailant wore a longer coat than Henderson 
was wearing. (Tr. 40-41). Brown then released Henderson 
who began to walk away, and then broke into a run. He 


was quickly apprehended for a second time by two other 


Metropolitan policemen. (Tx. 42-43). 


Henderson was again returned to the scene of the crime 


for identification. Mrs. Bregenzer, who had returned in 
. | 

the meantime, like Miss Betts, was unable to identify 

Henderson as her assailant. (Tx. 18-20). 


The prosecution also introduced the testimony of 


Celestine Jackson, a sixteen year old, who testified that 
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she had secn Henderson drop some white papers, a brown 
address book and a black wallet before being apprehended 

by Officer Brown; she was unable to identify the items in 
greater detail. (Tr. 51-52, 54). Officer Kelly testified 
that on the evening of the robbery he visited Mrs. Bregenzer 


accompanied by Miss Jackson and her play companion, Mary 


Martinez. (Tr. 22, 61-62). He refused to answer directly 
j 


defense counsel's question whether he had tried to persuade 
Mrs. Bregenzer to identify Henderson, although he stated 
that such was not his prime reason for visiting her. (Tr. 62). 
The defense introduced expert evidence of defendant's 
mental incapacity to Eo the the crime by two Government 
psychiatrists from St. Elizabeths Hospital. Dr. Dabney 
testified that the defendant was suffering, at the time of 
the crime, from a schizophrenic reaction, chronic undiffer- 
entiated type, a mental disease, (Tr. 89) and that the crime, 
if committed by Henderson,’ was caused by the disease. (Tr. 90- 
95). He also testified that he believed defendant's mental 
impairment to be so severe that the defendant could not tell 
right from wrong, (Tr. 128, 153), and would not have been 


i} 
deterred from the alleged criminal act by the presence of 


Mag 


a policeman at his elbow. (Tr. 130-131). The other 
Government-supplied psychiatrist, Dr. Owens, who had 
observed Henderson only once, (Tr. 158), testified that 

he believed that the No pesians was suffering from a mental 
disease at the date of the crime, probably a schizophrenia 
of a chronic undifferentiated nature. (Tr. 160-161). 


Because of his brief association with the accused, however, 


he further specifically testified that he had no opinion 


as to the causal connection between Henderson's mental 
disease and the crime, (Tr. 163) or as to Henderson's 


capacity to control his behavior. (Tr. 168). Dr. Owens 


did think Henderson knew right from wrong and would have 

been deterzed by a policeman at his elbow. (rr. 164). 
STATUTE INVOLVED | 

22 D.c.C., §2901 - Robbery. 


"Whoever by force or violence, whethex 
against resistance or by sudden or | 
stealthy seizure or snatching, or by 
putting in fear, shall take from the 
person or immediate actual possession 
of another anything of value, is guilty 
of robbery, and any person convicted 
thereof shall suffex imprisonment for 
not less than six months nor more oe 
fifteen years." 


STATEMENT. OF POINTS 
1. Since the defense introduced substantial un- 
rebutted evidence of defendant's insanity by two Govern- 
ment-supplied psychiatrists and the Government intro- 
duced no evidence which could reasonably be considered 
to show his sanity, the Governnent failed to meet its 


burden of proving beyond a! reasonable doubt, all elements 


of the crime including the! defendant's mental capacity to 


commit it, and consequently the Trial Court incorrectly 
denied defendant's motion for a directed verdict by 
reason of insanity. 

2. The evidence that defendant committed the criminal 
act for which he was charged was insufficient to warrant 
submission of the atentien! of his guilt to the jury. 

3, The Trial Court should have granted defendant's 
motion for a determination: by the jury that he committed 
the act for which he was charged prior to the introduction 
of evidence on his mental condition which unavoidably 


! 
assumed his guilt. 


SUMMARY_OF_ ARGUMENT 


The Government has the burden of proving beyond a 


reasonable doubt all elements of a crime including the 


defendant's capacity to commit the crime. Although that 
burden may be met by the Davis presumption when no evidence 
of defendant's mental condition has been introduced, if the 
defendant introduces evidence whose weight and credibility 
compel a reasonable doubt in the mind of a reasonable juror, 
then the prosecution must introduce some evidence of de- 
fendant's sanity or suffer a directed verdict. 

The indigent defendant in this litigation introduced 
from all of the sources made available to him by the 
Government, expert evidence of the existence of a serious 
mental disease substantially affecting his behavior con- 
trols of which the crime was a product and which was of 
sufficient weight and credibility to warrant a directed 
verdict if unrebutted. Nevertheless, the Trial Court 
denied the defense motion for a directed verdict ina 
written memorandum, holding, erroneously defendant asserts, 
first, that .the- jury could. reasonably have disbelieved 
defendant's evidence of amsartys) and second, that there 


was ‘evidence of defendant's 


‘ 


sanity sufficient to carry the Government's burden of 
! 
t 

establishing sanity beyond a reasonable doubt. The 


Trial Court erred in its conclusions for two principal 


reasons. First, it relied on insignificant alleged 
testimonial inconsistencies between the two psychiatrists 
and the inferences it drew from lay testimony to permit 
the jury to discredit the testimony of Dr. Dabney, the 
only Government psychiatrist who had examined the defen- 
dant extensively and who had testified that the defendant 
was unquestionably insane. Second, it made factual and 
legal errors'in its aontectc of the testimony in the 

a 
case which vitiated its conclusions in the memorandum 
it wrote denying defendants motion. 

With respect to the first point, the Court erred in 
holding that’ the evidence of defendant's mental condition 
which came cxclusively from two Government-supplied psy- 
chiatrists was so Snconatevent that the question of his 
sanity could properly be submitted to the jury. The 
transcript reveals that both psychiatrists considered the 


defendant to be suffering from a mental disease at the 


time of the crime. It further reveals that the psychiatrist, 


who was principally charged with conducting an examination 


of the defendant's mental condition, considered the 


disease both substantially to impair the defendant's 
behavior controls and to have caused the crime, while the 
other psychiatrist testified that his contact with the 
defendant had been too brief for him to form an opinion 
either on causation or the extent of behavior control 
impairment. In the context of this testimony, the conflict 
between the witnesses as to whether defendant Ienew right 
from wrong or would have been deterred by a policeman could 


not form the reasonable basis for the rejection of 


\Saeee substantial insanity defense. 


The Court also erred both factually and legally in 


concluding, as it did in its memorandum, that the psychia- 
tric testimony favorable to defendant could be rejected 
because it was uncorroborated or that it could be rejected 
because it allegedly was contradicted by inferences drawn 
from lay testimony, or by the testimony of one oe the 
two psychiatrists, Dr. Owens. 

Finally, the Trial Court erred in holding that there 


was evidence of defendant's sanity sustaining the Govern- 


ment's ‘burden of proving it beyond a reasonable doubt. 
The testimony of Dr. Owens that defendant knew right from 
wrong and would have been deterred by a policeman at his 
elbow on which the Court relied is not, in the cir- 
cumstances of this case, evidence of sanity. Nor can 
the lay testimony, both unfocused and uncorrelated by 
expert opinion as to the defendant's mental condition 
be considered ‘as evidence off the appellant's sanity. 

Since the appellant Beeronnced enough uncontradicted 
evidence of his insanity to warrant a directed verdict 
of acquittal, the Trial Court erroneously denied his 
motion for a directed verdict, and the conviction 
should be reversed with enone to the District 
Court to enter such a seca 

Appellant also contends'that the evidence linking 
him to the commission of the crime was inadequate to 
warrant submission of the question of his guilt to the 
jury, and that his motion for a jury determination that 
he committed the act for which charged prior to intro- 


duction of evidence of his insanity was erroneously 


denied. 
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ARGUMENT 


THE DISTRICT COURT WRONGLY DENIED THE DEFENDANT 'S 
MOTION FOR JUDGMENT OF ACQUITTAL N.O.V. BY REASON 
OF INSANITY, SINCE THE GOVERNMENT FAILED TO SuUSs- 
TAIN ITS BURDEN OF PROVING BEYOND A REASONABLE 
DOUBT THE DEFENDANT'S MENTAL CAPACITY TO COMMIT 

THE CRIME, BOTH: (A) BECAUSE THE DEFENDANT INTRO- 
DUCED SUFFICIENT UNCONTRADICTED TESTIMONY OF THE 
EXISTENCE OF A MENTAL DISEASE OR DEFECT CAUSING 
THE CRIME TO COMPEL A REASONABLE DOUBT IN THE MIND 
OF A REASONABLE JUROR; AND (B) BECAUSE THE} EVIDENCE 
INTRODUCED BY THE DEFENDANT WAS SUFFICIENT TO COM- 
PEL THE GOVERNMENT TO COME FORWARD WITH AFFIRMATIVE. 
EVIDENCE OF DEFENDANT'S SANITY, WHICH IT FAILED TO DO. 


It is an elementary proposition in this jurisdiction 
that the Government has the burden of proving all elements 
of a crime beyond a reasonable doubt, including the de- 


fendant's mental capacity to commit it. Davis v. United 


States, 160 U.S. 469 (1895); Blocker v. United States, 110 


U.S. App. D. C. 41, Cy a 2d Ss {26 Mental incapacity 


to commit crime, insanity, is defined, in McDonald v. 


United States, 114 U.S. App. D.C. 120, 312 F.2d 847 (1962), 
as the presence of an abnormal condition of the mind which 
. . -substantially impairs behavior controls and of which 


the crime is a product. Where no evidence of ‘the defen- 


dant's mental incapacity has been introduced at trial 


the so-called Davis presumption satisfies the prosecution's 
= 2 : 
With respect to point I appellant would like the Court to 
read the following pages of the original transcript: 6-8, 
41-43, 52-53, 57-59, 86-95, 108, 130-31, 145- 47, 158-65, 
167-68, 172-74, 180, and the Trial Court's Memorandum 
denying defendant's motion. 


burden. Davis v. United States,supra at 486. McDonald 
v. United States, supra. 

When the defendant has introduced "some evidence" 
of his mental incapacity, Boneuare the issue of his 
mental incapacity must be submitted to the jury, unless 
the Government’ has introduced no rebuttal evidence and 
the "weight and credibility" of the defendant's evidence 
would compel a reasonable juror to entertain a reasonable 

t 

doubt about his sanity. In ‘such a case, upon request, 
the defendant is entitled to a directed verdict of 


acquittal by reason of insanity. McDonald v. United 


States, supra. 


Alternatively phrased, this Court has held that an 


acquittal of insanity must follow as a matter of law, if 
the defendant requests it, when there is 
evidence of a serious mental disease and satisfactory 
evidence of causation. Hightower v. United States, 117 
U. S. App. D. C. 43, 325 F.2d 616 (1964) . 

The defense introduced at trial substantial evidence 
of defendant's insanity, thé “weight and credibility" of 


which would compel a reasonable juror to entertain a 


at Se 


reasonable doubt about his sanity, and the Government 


introduced no contradictory evidence either by its own 


witnesses or on cross-examination. The Trial Court 


therefore erred in refusing to grant defendant's motion 


for a directed verdict of acquittal by reason of insanity. 


A. The Defense Introduced Enough Uncontradicted Evidence 
that Defendant Was Suffering From a Mental Dies Substan- 
tially Affecting Behavior Controls, and that the Crime if 
Committed by Him Was the Product of the Disease, to Compel 


a Reasonable Doubt in the Mind of a Reasonable Juror. 
| 

The evidence of defendant's mental condition came from 
two psychiatrists who had observed defendant during his 
ninety-day pre-trial commitment to St. Elizabeths fora 
mental examination. 

The only substantial testimony came from Dr. Dabney, 
the physician at St. Elizabeths who was primarily charged 
with the responsibility for observing the Baroncont: He 
testified that he had been in regular contact wijth Henderson 
during his three-month confinement, seeing him about twice 


a week for twelve weeks. (Tr. 87-88). Dr. Dabney testified 


that the defendant was suffering from schizophrenic reaction, 
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chronic, undifferentiated type and that he was suffering 
from this disease at the time of the crime. (Tr. 89). 
He further stated that this disease produced in the 
defendant a “depressive delusion" which substantially 
affected his behavioral controls, by producing a desire 
for self-punishment and that the disease caused the crime. 
(Tx. 89-95). ‘On cross-examination Dr. Dabney testified 
that in his opinion Pencerennits lack of control was so 
severe that he would not have been deterred from the 

! 
exime by a policeman at his elbow, (Tr. 130-131), and 
that he did not know right from wrong. (Tr. 128, 153). 
This synopsis of Dr. Dabney' s testimony inadequately 
conveys the comprehensive description the witness gave 


of Henderson's mental condition. His testimony, unlike 


that of the other psychiatrist who testified, surpassed 


merely conclusionary statements and revealed much of the 


"dynamics of the defendant's mental condition." See 
Hawkins v. United States, 114 U.S. App. D.C. 44, 47, 

310 F.2d 849, 852 (1962); Carter v. United States, 102 
U.S. App. D. C. 227, 236, 252 F.2d 608, 617 (1956). Since 
Dr. Dabney's testimony is basic to the defense, the Court 
may wish to read it in its entixety at pp. 86-156 in the 


transcript. 


Chronic, undifferentiated schizophrenia is a 
mental disease “which substantially impairs behavior 
controls." In seven recent cases in which this Court 
has reversed a conviction because the Trial Court re- 
fused to direct a Rea of not guilty by soncen of 
insanity, the accused has been diagnosed to be schizo- 
phrenic. Frigillana v. United States, 113 U.S. App. D.C. 
328, 307 F.2d 665 (1962); Isaac v. United States, 109 U.S. 
App. D. C. 34, 284 F.2d 168 (1960); Hopkins v. United States, 
107 U.S. App. D. C. 126, 275 F.2d 155 (1959); Satterwhite Vv. 
United States, 105 U. S. App. D. C. 398, 267 F.2d 675 (1959); 
Fielding v. United States, 102 U.S. App. D. C. 167, 251 F.2d 


878 (1957); Wright v. United States, 102 U.S. App. D.C. 36, 


250 F.2d 4 (1957); Douglas v. United States, 99 U.S. App. 


D.C. 232, 239 F.2d 52 (1956). 
The only other expert testimony, and indeed the only 


other testimony of any kind directly addressed to defendant's 


mental condition, was that of Dr. Owens, the other Govern- 
ment-supplied psychiatrist. Dr. Owens testified that he 


saw the defendant only once, at a hospital staff conference 


(Tx. 158); that that exposure was sufficient to permit hin 


ass 


to conclude that Henderson was suffering from a mental 


disease (Tr. 167) and that Henderson "was probably" 


! 
suffering from schizophrenia, chronic undifferentiated 


type at the time of the crime. (Tr. 161). However, 


Dr. Owens positively testified that that visit was in- 
sufficient to enable him to form an opinion either whether 
the disease was a cause of ithe crime (tr. 163), or --in 
response to a direct onectiles propounded by the Court-- 
whether at the time of the crime the defendant could 
exercise a degree of behavioral control sufficient to 
permit him to refrain from doing the act. (Tr. 168). 

The only basis on which it might be argued that this 
evidence was not sufficient to compel a reasonable juror 
to entertain a reasonable doubt as to the defendant's 
mental capacity would be that there exists a requirement 
for additional, cumulative, expert psychiatric testimony. 
Whether ox not the testimony of many might be appropriately 
required in cases where the defendant is financially able 
to defend himself, it is obviously not appropriate in the 
case of an indigent defendant who must look to the Govern- 


! 


ment for all expert evidence concerning his mental condition, 
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The Trial Court itself found that the defense had 
introduced enough evidence to warrant a directed verdict 
unless a jury could reasonably (1) reject Dr. Dabney's 


testimony, and (2) there was some evidence in the record 


which satisfied the Government's burden of proof. (Memo 


p- 5, 11). In denying the defendant's motion for a 
directed verdict the Court rendered an extensive Memor- 
andum Opinion (hereafter referred to in the text and notes 
as "Memo"), reviewing both the evidence and ars Foo. and 
holding: first, that a reasonable jury could have rejected 
the testimony of Dr. Dabney; and second, that there was 
evidence in the record sustaining the Government's burden 
of proof. The remaining portions of this argument will 
show that neither the reasoning of the Trial Court, the 
evidence on which it relied, the inferences it drew 

from the evidence, nor any other evidence in the record, 


justify its conclusions. 


B. Neither the Reasons Relied on by the Trial Court 


2 


s 
Nor any Other Evidence in the Record Warrants Rejection of 


Dr. Dabney's Testimony by E Reasonable Juror, Unless the 
| 


Measure of Mental Capacity iis the Defendant's Inability to 


. 


Tell Right from Wrong or to be Deterred from Crime by a 


Policeman at His Elbow. 

Despite the broad concurrence of psychiatric opinion 
about Henderson's mental condition, the Court selected 
three reasons which would justify a reasonable juror in 
rejecting the psychiatric Stier favorable to the de- 
fendant and hence his defense of insanity, 


The Court held that a reasonable jury could reject 


Dr. Dabney's testimony because of the combined effect of 


three factors: (1) The testimony could reasonably be 


considered to lack reliability because the Court thought 
that Dr. Dabney relied for his diagnosis entirely on the 
truth of the statements Henderson made to him, and failed 
to check social workers’ reports or to corroborate the 


defendant's story by interviews with members of Henderson's 


family; (2) Dr. Dabney's opinion that the defendant 


could not tell xight from wrong and would not have been 


deterred by a policeman at his elbow was contradicted by 


inferences which the jury could draw from lay testimony 


as to defendant's conduct; and (3) the same opinion of 
3/ 
Dr. Dabney was contradicted by Dr. Owens. 


2/ The Court stated: "All information of the episodes 
on which the medical opinion rested depended on the 
truth and completeness of defendant's reports to the 
doctor. Defendant's statements could readily have 
been checked but Dr. Dabney said he considered it 
unnecessary for him to talk to the four or five women 
involved; nox did he rely on the social workexs' in- 
terviews with family members which were in, ‘the hospital 
file." (Memo p. 7). 


(Memo p. 9, 10). The Court also stated in its Memo 
that: "Dr. Owens also testified contrary to Dr. Dabney 
... that (3). on January 12, 1963, defendant was not 
suffering from an irresistible impulse or compulsion. 
(Memo p. 9). In fact, there is no conflict; Dr. Dabney 
specifically testified that the defendant did not suffer 
from an irresistible impulse or SEMPEREATR: (Tr. 139). 
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wie The District Court Erroneously Concluded .That 

Dr. Dabney Failed to Obtain Adequate Corroboration of the 
Information Supplied by Henderson and Erroneously Held That 
the Government Could Rebut the Defense of Insanity by Inm- 
peaching the Adequacy of the Mental Examination Which it 
Provided and Which it Was Required by Statute and Consti- 
tution to Provide. 

The District Court stated that Dr. Dabney had failed 
to consult the ‘reports of social workers which were avail- 
able to him. (Memo p. 7). In fact, Dr. Dabney's uncontra- 


dicted testimony was that he relied on "a social history 


taken by the social worker which confirmed much of the 


history that [the defendant] gave." (Tr. 108). 


Apart from this misreading of the record, the District 
Court was not justified in its conclusion that Dr. Dabney's 
diagnosis relied, in large part if not exclusively, on the 
truth of the statements defendant made to him. (Memo p. 7). 
The transcript reveals that Dr. Dabney had interviews with 
and observed the defendant about twice a week for three 
months (Tr. 88), and that Henderson wrote to him daily. 
(Tx. 108). In addition to the social worker's report, 


Dr. Dabney relied not only on Henderson's statements but 
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on his own trained and impartial observation of the 
defendant in the formation of his pee a 
Apart from its erroneous conclusion that Dr. Dabney 
had not consulted the social worker's report, the Court 
attached significance to the fact that Dr. Dabney did 


not interview the “four or five women involved", who were 


readily available. In this regard it was wrong for two 


reasons. First, there is absolutely nothing in the record 


that suggested that any of the women were available. Indeed, 


the Court's decision is puzzling in light of the fact that 


the prosecution requested instruction that an unfavorable 


inference might be drawn from the absence of three of the 
| 


women at the trial in light of their consanguinity of blood, 


and the Court denied the instruction because it doubted 


ee 


4/ There is no testimony in the record concemiing the 
methods ordinarily applied in a psychiatric examina- 
tion. However, it appears that the examining psychia- 
trist ordinarily relies on such factors as appearance, 
responsiveness, fixation with particular ideas, anda 
number of other criteria in addition to the history 


given to him by the patient. See Noyes, Modern Clinical 


Psychiatry, (4th Ed. 1953), pages 139-165; ,Hofling, 


Textbook of Psychiatry for Medical Practice, pages 426- 
450. 
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"that the necessary foundation has been laid." (Tr. 180). 
Second, the Court's reliance on their absence improperly 
placed upon the defendant the burden of corroborating the 
expert testimony. There is no suggestion anywhere in the 
record that the testimony of these women would in any 
manner have failed to corroborate Henderson's statements 

to Dr. Dabney or would in any manner have raised a question 
about the accuracy of his diagnosis. If they would have 
done so, they were available to the Government and the 
burden was on it to call them in rebuttal to the defense 

of insanity. No inference adverse to Henderson could pro- 
perly be drawn from their absence or from the failure to 
consult them. “Many deficiences in the process by which 
we collect the evidence upon which cases like this turn, 
are within the prosecution's capacity to remedy and should 
not be chargeable to the ac¢used if he has no control over 
them." Wright v. United States, 102 U.S. App. D.C. 36, 44, 


250 F.2d 4,12 (1957). 


What is more significant than the individual errors 


which the District Court made in appraising the adequacy 


of the medical examination on which Dr. Dabney's testimony 
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was predicated, is that it ‘should have permitted the 
| 

Government to rely upon an alleged inadequacy in order 
to defeat the motion for a directed verdict. The Govern- 

5/ 6/ 
ment is required by statute and by Constitutional command 
to provide the indigent defendant with an adequate mental 
examination. Only Dr. Dabney examined the defendant; 
Dr. Owens testified that his single exposure to the defen- 
dant was inadequate for him to form satisfactory medical 
opinions on any ultimate issue other than the fact of the 
defendant's illness. For the Government, therefore, to 
attack the adequacy of Dr. Dabney's examination is for it 
to assert that Henderson was, in fact, not adequately 
examined. It would be anomalous to hold that the Govern- 


ment can sustain a conviction against the defense of in- 


sanity on the ground that it failed to provide the defendant 


with the adequate medical examination upon which the defense 


18 U.S.C., §4244; 24 D.C. Code §301; Brown Vv. United 
States, ___U.S. App. D.C. » 331 F.2d 822 (1964); 
Winn v. United States, 106 U.S. App. D.C. 103; 270 
F.2d 326 (1959). 


6/ U. S. Const. Amend. V 
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must be based.’ The Government had, at every turning in 

the preparation and trial of this case, the fullest 

opportunity to provide the defendant with the examination 
) 

to which he was entitled. It should not have been heard 

at trial and cannot be heard here in support of the con- 

viction to impeach the ngoatass of what it did. | 


2. The District Court Exrroneously Held that the Jury 


Could Find a Conflict Between Dr. Dabney's Testimony and 


Inferences to be Drawn by it From Lay Testimony Concerning 


Defendant's Conduct at the Time of the Crime as to Whether 
Defendant Knew Right From Wrong or Would Have Been Deterred 
by_a Policeman at His Elbow. 

The District Court's Memo refers to lay testimony con- 
cerning defendant's conduct. "on the day of the crime tending 
to show his awareness of gujlt and wrongdoing contrary to 
the opinion of Dr. Dabney." (Memo p. 3). The only lay 
testimony in the record with reference to defendant's con- 
duct concerns the period, perhaps a half-hour in duration, 
immediately preceding and following the commission of the 
crime. None of the persons, who testified observed the 


1 


defendant for more than at most a few minutes. It was not 
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therefore the defendant's conduct on the day of the 
crime, but rather at the moment of the crime which was 
the subject of testimony. 

It should be noted that no lay witness was asked for 
or volunteered any opinion or impression as to ae defen- 
dant's state of mind or mental health or as to any possible 
relationship between the observed conduct and those issues. 
This Court has commented on the woncneeness of observa- 


tions of lay witnesses who have observed no abnormality on 


the part of the defendant. Hopkins v. United States, 107 


U. S. App. D. C. 126, 275 F.2d 155 (1959). 
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Moreover, the District Court found that the lay testimony 
was that the defendant had "stalked" (Memo p. 5 - quotes in 
original) the complaining witness. But study of the tran- 
script reveals no testimony concerning "stalking." The 
testimony of the victim herself, the only testimony on the 
subject, was that her assailant was walking ahead of her, 
until a few moments before the robbery, that she overtook 
him at an intersection and then moments before the crime 
that he walked behind her. "Stalking" suggests both 


furtive following and a fixed design to carry out the crime. 


BOSH 


The assailant's conduct does not justify any reasonable 
inference he conceived the intention to steal the purse 
before he actually committed the crime, or that he knew 
right from wrong or would have been deterred by the presence 
of a policeman. 

The record does reveal, as the District Court found, 
that the defendant gave a false name to the police and 
that, when released by the police walked away from the 
scene of his detention and then ran, and that he had been 
seen disposing of the stolen articles. The District Court, 
adding these facts to the supposed "stalking", concluded 
that the defendant's behavior would justify the jury in 
inferring that’ the defendant knew right from wrong and 
that he would have been deterred by a policeman at his 
elbow. Such inferences would be mere speculation by the 
jury, and they are not warxanted, cf Kemp v. United States, 


114 U.S. App. D.C. 88, 311 F.2d°774 (1962). 


The testimony of both psychiatrists was that the 


defendant was suffering from a mental disease, a form 
of schizophrenia. It is the common knowledge that the 
acts of the mentally ill speak with unusual equivocation. 
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This Court has pointed out that there is no necessary 
\ 
connection, even in a sane person, between flight and 


a sense of guilt. Miller v. United States, 116 U.S. App. 


D.C. 45 , 320 F.2d 767 (1963). 


The only expert testimony which was offered to relate 


the conduct of the defendant,relied on by the District 
Court, to his state of mind indicated that his behavior 


was consistent with Dr. Dabney's analysis of his mental 
7/ 
condition. The dangers of allowing the kind of speculative 


inference which the District Court would accept are nowhere 
more evident than its reliance on the fact of the defen- 


dant's flight. The Court would allow the jury to infer 


from his flight a sense of guilt and wrongdoing. But, 


Dr. Dabney testified when asked by the U. S. Attorney 
whether running or walking away indicated a knowledge 
of a man as to whether his actions are right or wrong: 
"Not necessarily. The patient may elope from a 
hospital, a mental hospital. He may run, walk 
ox drive a car. He may be just primarily con- 
cerned with escaping from a Situation." (Tr. 131). 


poy ot oe Pee eee Ted 


Wy ye tae et eee 


the record reveals that it was his flight that caused 


the defendant's rearrest and his conduct seems more 


consistent with Dr. Dabney's testimony that the nature 


of the defendant's disorder caused him to seek to punish 
himself (Tr. 92) because he was insane than the inference 
that the Court would permit, that he knew right from wrong, 
that he would have been deterred by a policeman and could, 
therefore, be found sane. 

_3- The Trial Court Erred in Holding That a Reasonable 
Juror Could Reject Dr. Dabney's Testimony Because of a 
Conflict Between Him and Dr. Owens as to Whether Defendant 
Knew Right From Wrong or Would Have Been Deterred By a 
Policeman at His Elbow, Unless These are the Controlling 
Tests for Criminal Responsibility in This Jurisdiction. 

The Trial Court correctly found that there was a 
conflict of medical opinion on two points. Dr. Owens, 
who had seen defendant only once (Tr. 158) and whose 
opinion can hardly be considered to be of the same weight 
as Dr. Dabney's who saw the defendant frequently, testified 
that he believed Henderson knew right from wrong and would 


have been deterred by a policeman at his elbow. (Tr. 164). 
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The question before the Trial Court was not whether 
there was a disagreement, but whether the angeas <A the 
disagreement would have justified a reasonable noe in 
rejecting Dr. Dabney's testimony and, omer, 5 
defense of insanity. The answer to the question can 
only be found in the context of the entire medical evidence 
offered by both witnesses, and in that context it is 
apparent that the disagreement which was the roees of the 
District Court's attention was, under the law of the 
District of Columbia, a disagreement as to a matter of 
detail. 

Both doctors testified that the defendant was suffering 
at the time from a mental disease which they called schizo- 
phrenia of a chronic undifferentiated ‘type. (tr. 89, 160-61). 
Dr. Dabney further testified that the disease was the cause 
of the crime and that the defendant's behavioral controls 
were materially impaired. (Tr. 89-95). Dr. Owens, on the 
other hand, stated that his contact with the defendant 
had been insufficient to permit him to form an opinion on 


causation, and, in response to a direct question from the 


Court, had even been insufficient to permit him to form an 
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opinion on the degree of impaixment on the defendant's 
behavioral controls. (Tr. 163, 168). 

On cross-examination of both doctors, the Government 
principally emphasized two Cnestions apparently directed 
at the question of impairment of behavioral controls. 
They were, of course, whether the defendant knew right 
from wrong and’ whether he would have been deterred by the 
presence of a hypothetical policeman at his elbow. On 
these questions, and only on these questions, the medical 


testimony differs. 


To allow the jury to reject Dr. Dabney's testimony on 


the basis of such a conflict with Dr. Owens would be to 
allow it to reject the defense of insanity on the basis 
of the opinion of an expert who repeatedly stated that he 
had made an insufficient study to have an opinion on the 
ultimate questions of causation and impairment of behavioral 
controls. . U 

The reasonableness of such a conclusion by the jury is 
in some measure a function of the materiality of the subject 
of disagreement. Of course, if either question were the 


controlling test of the legal defense of insanity, the 
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District Court would be correct; but that certainly is 
not the case. 
As early as 1929 this jurisdiction had departed 


/ 8/ 
from an exclusive reliance on the right/wrong test, and 


after Durham v. United States, 94 U.S. App. D.C. 288, 214 
= a a Tea 


F.2d 862 (1954), it was clear that the test would continue 


to play only a collateral role in the determination of 
mental incapacity, and never the controlling st 

Although the policeman-at-the-elbow test neues received 
the extensive judicial consideration which the right/wrong 
test had in this jurisdiction, as Weihoven Soe out in 
The Urge to Punish (1956), the tests are nocoreey 
identical. 


"The strongest kleptomaniac urge can 
probably be momentarily controlled 
while the person knows he is being 
watched. 'The policeman-at-the-elbow 
test' which some Courts have employed 
for irresistible impulse, would permit 
very few diagnoses of irresistible im- 
pulse. Cases that do come under this 
restricted concept would probably be 
so far out of touch with reality that 
they would also be said not to know the 
nature and quality of the act." 


ee 
8/ Smith v. United States, 59 U.S. App. D. Cc. 144, 36 
F.2d 548 (1929). 
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It could therefore be no more the exclusive test of 
mental incapacity than the right/wrong test. 

The basis for rejection by this Court of these 
classic tests enlightens the question of the reasonable- 
ness of permitting the jury to discard Dr. Dabney's full 
testimony on this ground. This Court has pointed out 
the inadequacy, invalidity and indeterminable nature of 
the right/wrong test. Durham v. United States, supra. 


The test has been considered invalid because there is 


'no consensus with established psychiatric criteria of 


symptomatic description save for the case of disturbed 
consciousness or of idiocy." Durham v. United States, 
supra, at footnote 31. Disagreement among experts about 
the xright/wrong test may weil be a dispute about the 
"criteria of symptomatic description" rather than about 
the accused's mental condition. Precisely the same 
observation could be made about the policeman-at-the-elbow 
test. 

The tests are not only unreliable, but, as this Court 


has stated, incomplete: 


"The fact that the reason is 

not impaired to that degree means 

no more than that the accused did 

not display one particular symptom 
..-which medical science has long 
recognized [does] not necessarily 

or even typically, accompany even 

the most serious mental disorder." 9/ 


The difficulties of communication in terms of these 
tests between expert witness and the Court and Seong expert 
witnesses, and their tendency to distort and commeiss 
particular symptoms of no necessary relevance to mental 
impairment, further illustrates the unreasonableness of 
permitting the limited disagreement relied on by the 
District Court to be the basis for rejection of the testi- 


mony of the only expert who conducted a full examination. 


9/ Blocker v. United Sinton, be U.S. App. me os 
320 F.2d 800, 802 (1963). : 
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C. The Government Failed to Sustain its Burden of 
Proving Beyond a Reasonable Doubt Defendant's Sanity 
Because Neither the Evidence Relied on by the Court or 
any Other Evidence in the Record Can Reasonably be Con- 
sidered as Evidence of Defendant's Sanity Unless the 
Standards for Criminal Responsibility in this Jurisdiction 


are the Right/Wrong or Policeman-at-the-Elbow Tests. 

The Court recognized that the Government could not 
meet its burden of proof solely by impeaching Dr. Dabney's 
testimony, but that it had a duty to introduce affirmative 
evidence of defendant's sanity. (Memo p. 11). Relying on 
the testimony of Dr. Owens, who the Court stated became 


10/ 
"a virtual prosecution witness", and inferences it drew 


from the testimony of lay witnesses, the Court held that 


a reasonable juror could have concluded beyond a reasonable 
doubt either that the defendant "was not suffering from a 
mental disease as defined by McDonald", or that there was 
tho causal relationship between defendant's mental condition 


and the criminal acts." (Memo p, 11). 


10/ (Memo p. 10). 


1. The Trial Court Erred in Holding That the 


! 
Testimony of Dr. Owens Could Reasonably be Considered 


as Adequate Evidence Either that the Defendant Had No 


Mental Discase Substantially Affecting Behavior Controls 
‘ox that the Alleged Crime was not a Product of His Disease, 
Unless the Tests in this Jurisdiction are Either the "Right/ 
Wrong" or'Policeman-at-the-Elbow" Tests. 

Since the Trial Court held that Dr. Owens was a virtual 
prosecution witness, one must view again briefly his testi- 
mony to determine whether it could reasonably 2 eee 
sidered as evidence of the defendant's sanity. As will 
be recalled, Dr. Owens stated definitely that Heriderson 
had a mental disease which he thought probably man schizo- 
phrenia of a chronic, undifferentiated nature at the 
time of the crime. (Tr. 161, 165). On cross-examination 
he testified "I do not have an opinion" as to the causal 
relationship between Henderson's disease and the alleged 
crime. (Tr. 163). He further testified in peoponee to 

this question by the Court: 
Would you have an opinion whether 
[Henderson had] the capacity to con- 


trol his behavior in such a way as to 
refrain from doing the Act? 


I don't believe I would be able to ex- 
pxess an opinion."- (Tr. 168). 
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He did state, however, that in his opinion the defendant 
knew right from wrong and would have been deterred by a 
policeman-at-his-elbow because he would have been afraid 
of being arrested. (Tr. 164, 167). 

From this testimony no reasonable juror could have 
concluded that the Government had met its burden of proving 
beyond a reasonable doubt either that the defendant did 


not have a disease substantially affecting behavior con- 


trols or that the alleged crime was not a product of the 


disease. Since Dr. Owens specifically testified he had 
no opinion either about causation or about the capacity 
of the defendant to control his behavior, a juror could 
only conclude that the ree was not the product or that 
the defendant had capacity to control his behavior by 
drawing conclusions from Dr. Qwens' testimony he testified 
that he could not himself make. 

Of course, if knowledge of right and wrong or the 
capacity to be deterred by 4 policeman at one's elbow are 
the tests of criminal responsibility, one might conclude 


that some evidence of sanity had been introduced. This 


Court has pointed out, however, that knowledge of right 


and wrong is only one symptom ,and not even a typical one 


y) 


accompanying the most serious mental disorder. ‘Blocker 


lo 
v. United States, {ee us. App. p.c.-Aes 320 F.2d 800, 802 


(1963). As we have already shown the ability to be de- 
| 
terred by a policeman is essentially the same as possessing 


a knowledge of right and wrong and may indicate, as one 
psychiatrist has testified, only that the defendant is 


not stupid 


"I don't think that a person whois |, 

sick is necessarily stupid and I think 
that [the defendant] would, if he saw 

a policeman present, he would immediately 
dispatch himself to another location." 11/ 


2. The Court Erred in Holding That Inferences Which 
| 
Could be Drawn From Lay Testimony in this Case Could be 


Considered as Adequate Evidence Either That the;Defendant 


Had No Mental Disease Substantially Affecting Behavior Con- 


trols or That the Alleged Crime was not a Product of His 


Disease. 


As previously recounted the lay evidence, which was con- 


fined to the period of the alleged offense indicated according 


eee 
11/ Hightower v. United States, 117 U.S. App. D- Cc. 43, 
44-45, 325 F.2d 616, 617 (1964). 
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to the Court that the defendant tegntiet— he victin, 
concealed the stolen DEOpeRtor gave a false name to the 
police and fled after Bevin been released by the police. 
Counsel are at a loss to see’ any reasonable basis for 
concluding that any permissible inference drawn from 
this conduct indicates either that defendant's mental 

' 


disease did not substantially impair his behavior controls 


or that the crime was not a product of the disease. Cf. 


Fielding v. United States, 102 U.S. App. D. C. 167, 251 


F.2d 878 (1957). There was no expert testimony that 
these actions were inconsistent with insanity. 

Defendant has previously asserted that without some 
expert testimony relating these acts to defendant's mental 
condition any inference drawn by the jury would be specula- 
tion. Assuming that inferences are proper, however, this 
evidence reveals only remotely that the defendant may have 
known right from wrong or would have been deterred by a 


policeman. As we have pointed out unless these are the 


12/ There is no evidence of "stalking" in the record. 
(See p. 25, supra). 


tests of insanity, testimony that a defendant did not 


have these symptoms does not satisfy the Government's 


heavy burden of proving defendant's sanity beyond a 


reasonable doubt. 
3. The Trial Court Erred in Holding That the Davis 
Presumption of Sanity Adequately Supplies the Government's 


| 
Burden of Proving Defendant's Sanity Beyond a Reasonable 


Doubt. 

In licht of the inadequacy of the psychiatric testimony 
and inferences which could reasonably be drawn from the lay 
testimony to sustain the Government's burden of proof, the 
Davis presumption remains as the only Nevidence" of defen~ 
dant's sanity. 

The Davis presumption like all presumptions is a 
generalization drawn from the experience of aoe ae and 


unfocused to any individual. In this case all of the 
evidence indicates that the presumption is inapplicable 

to Henderson. Although the presumption may aid a jury in 
weighing conflicting evidence or may be of some assistance 


to it in determining defendant's mental condition when only 


"some evidence" of defendant's mental condition has been 
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introduced, the presumption cannot supply the conflict 


of evidence which the Trial'Court admitted was necessary 


for this case to be submitted to the jury. 


Therefore, in view of the absence of evidence to 
! 
sustain the Government's burden of proof, the Court erred 
in refusing to grant defendant's motion for a directed 


verdict of acquittal by reason of insanity. 


THE TRIAL COURT ERRED IN SUBMITTING THE QUESTION 
OF THE DEFENDANT'S GUILT TO THE JURY BECAUSE 
THERE WAS INSUFFICIENT EVIDENCE TO IDENTIFY THE 
DEFENDANT AS THE ASSAILANT TO SUSTAIN THE 
GOVERNMENT'S BURDEN OF PROOF BEYOND A REASONABLE 
DOUBT. 


Appellant urges that the Trial Court ee 


submitted the question of his guilt to the jury be- 
cause there was inadequate evidence linking pim to the 
commission of the crime. The evidence indicates that 
Mrs. Bregenzer's assailant was wearing a long trench 
coat (Tr. 17) whereas Henderson when aporehended only 
a few minutes after the crime was wearing a short 
jacket. (Tr. 21), Furthermore, both the Astin and an 
eye-witness to the crime, Miss > were unable to 
identify Henderson as the robber shortly after the 
crime. (Tr. 20, 41). Miss Betts never identified Hen- 
derson as the robber insofar as it appears in the 
record. Mrs. Bregenzer's subsequent identification of 
Henderson at trial seven months after the ortense lacks 
credibility because it occurred only after she had been 
visited by Officer Kelley of the Metropolitan Police 
Department who was equivocal when asked whether he had 
talked to her about identifying Henderson and refused 

- 41 - : 
With respect to point II appellant would like the Court 


to read the following pages of the original ; ‘transcript: 
6-8, 17-23, 38-41, 59-62 


to answer directly when asked whether he had tried 
to persuade! Mrs. Bregenzer to make an identification, 
(Tr. 60-63). Under these circumstances the Govern- 
ment has not demonstrated beyond a reasonable doubt 
that Henderson committed’ the crime, and the question 
of the defendant's guilt was improperly submitted to 
the jury. 
III. THE COURT ERRONEOUSLY DENIED DEFENDANT'S 

MOTION FOR A SEPARATE JURY DETERMINATION THAT 

HE HAD COMMITTED THE ACT FOR WHICH HE WAS 

CHARGED BECAUSE PRESENTATION OF HIS DEFENSE 

OF INSANITY UNAVOIDABLY ASSUMED HIS GUILT. 

Defendant requested the Trial Court to allow the 
* jury to determine whether he committed the act of rob- 
bery prior to eeromactton of his evidence on insanity. 
The Court denied the motion. (Tr. 82-85), Defendant 
submits that this motion: should have been granted. The 
defendant was placed in the awkward position of arguing 
to the tomy chacemaahgets that he did not commit the 


act charged but that if he committed the act he was not 


legally responsible. This is a perfectly acceptable 


defense understood by members of the bench and bar. 


Such an alternative defense to a layman, however, 
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appears to be a form of trickery and he will usually be 
unwilling to accept either defense, as the Suny did here. 
To remove the defendant from the cruel dilemma of choosing 
between two alternate defenses, one of which udavoidably 
assumed his guilt, cf. Fay v. Noia, 372 U.S. 391 (1963), 
the Court should have granted defendant's motion fora 
determination by the jury that defendant committed the 

act prior to introduction of evidence on his alternate 
defense of insanity. Although this jurisdiction has 
hitherto not used a bifurcated trial when insanity is 
introduced as a defense, it is in use in California, Texas 
and Colorado, see note, Insanity as a Defense: The 
Bifurcated Trial, 49 Cal. L. R. 805 (1961). This Court 
has power to adopt such a procedure as part of its general 
supervisory function over the administration of justice 


in this jurisdiction. Cf. Durham v. United States, 94 


U.S. App. D.C. 288, 214 F.2d 862 (1954); Washington v. 


Clemmer, #18,602 May 11, 1964 at footnote 6. 


CONCLUSION 


For the foregoing reasons the District Court 


erred in not granting defendant's motion for judgment 


of acquittal, or in the event this was proper, in not 
granting defendant's motion for a judgment of acquittal 


n.oO.v. by reason of insanity, and the judgment of the 


b 


District Court should be reversed and the case remanded 
with directions to the Trial Court to enter a verdict 
either of not guilty or not guilty by reason of insanity. 


See Frigillana v. United States, 113 App. D.C. 328, 307 
t 


; 
F.2d 665 (1962). 


In any event the conviction should be reversed 
} 


and a new trial granted for the failure of the District 


) 
Court to grant defendant's motion for a prior determina- 


tion that he committed the acts for which he was tried 


| 
prior to introduction of the evidence of his insanity. 


Respectfully submitted, 


MORTON M. WINSTON 

ALBERT J. BEVERIDGE, III 
224 Scuthern Building 
Washington, D. C. 20005 
Counsel for Appellant 
(Appointed by this Court) 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


1) Did the trial court err in failing to direct a verdict 
of not guilty by reason of insanity where the jury had 
available to it material on which the expert opinions were 
based as well as lay testimony which conflicted with tes- 
timony of one expert as to the existence of mental disease 
at the time of the offense and as to causal relationship and 
prompted the other expert to be dubious about productivi- 
ty and hesitant about insanity? 

2) Did the trial court err in refusing to submit the 


issue of appellant’s guilt of the robbery to the jury sepa- 
rately from and prior to the issue of his responsibility? 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,249 


NATHANIEL B. HENDERSON, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted, tried by jury, convicted, and 
sentenced to imprisonment for a period of twenty-four 
to seventy-two months on one count of robbery in viola- 
tion of 22 D.C.C. § 2901. 

Mrs. Elizabeth Bregenzer of 100 Fourth Street, S. E., 
in the District, told the jury how appellant had snatched 
from her left hand her black billfold containing about 
three dollars, her four-inch square brown address book 
with gold lettering, and a ten-page folded, typewritten 


(1) 
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manuscript at approximately four-thirty or five o’clock in 
the afternoon of January 12, 1963, while she was en route 
from her home to do some shopping, pushing a grocery 
cart with her right hand (Tr. 3-8, 11-12). She had first 
seen appellant on Fifth Street near Independence Avenue. 
He was walking in front of her, wearing brown cordu- 
roy trousers with a rip in the left leg near the knee and 
a wedding band on his left hand. A dog jumped up on 
him and barked at him, attracting Mrs. Bregenzer’s at- 
tention. She nearly collided with him at the corner of 
Fifth and Independence as he slowed down, apparently 
undecided which way to go. He turned left on Independ- 
ence Avenue when she did and proceeded down Independ- 
ence right behind her. As she moved into the little tri- 
angular park at Seventh and Independence in order to 
take a short-cut to the Safeway, he grabbed her from be- 
hind and took her belongings. She screamed, wheeled 
about and saw him. 

He rai: across the street and out of sight near Brown’s 
Court. She ran after him and met Mr. and Mrs. Gill- 
more in their car, who drove after him (Tr. 9). Some 
twenty minutes later, outside 24 Sixth Street, S. E., she 
was confronted with appellant, who was in police custody. 
She blurted out that he was the man who took her posses- 
sions, but then felt impelled to retract that statement and 
note she was not sure (Tr. 18-20, 29-30). She didn’t want 
to make such a responsible decision under such harried 
circumstances. At that point appellant had on a short, 
light tan windbreaker, whereas she had thought earlier 
that he was wearing a full length, light tan raincoat 
(Tr. 17; 21). The tear in his trousers, however, was 
identical (Tr. 21-22). When she saw appellant in the 
District of Columbia Court of General Sessions at the 
preliminary hearing on January 14, 1963, in calm condi- 
tions without a mob around, she was absolutely certain he 
was the man (Tr. 27-28). 

Appeliant’s capture was related by Mrs. Patricia Gill- 
more, who, when she spotted appellant walking up Fifth 
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Street, pointed him out to Officer Paul Brown as a man 
who fit complainant’s description of the thief (Tr. 31- 
36), as well as by Officer Brown, who had noticed appel- 
lant shouting in the street a few minutes before (Tr. 39, 
45). Officer Brown, acting on the information the Gill- 
mores had given him, drove after appellant, motioned him 
over to the car, and patted him down without discovering 
the stolen pocketbook (Tr. 39-40). With appellant in the 
police car, Brown and the Gillmores returned to the scene 
of the crime to find Mrs. Bregenzer gone. A Miss Eliza- 
beth Betts, who had witnessed the robbery from the win- 
dow of her home at 650 Independence Avenue, was unable 
to identify appellant because she thought the robber had 
been wearing a longer coat (Tr. 40-41, 65-67, 72). Un- 
dex these circumstances, Officer Brown released appellant, 
who was wearing a cream colored, waist length zipper 
jacket, after taking down his name and address (Tr. 48- 
49). Appellant told the officer he was Robert James of 
416 Bighteenth Street, N.E. (Tr. 41-42). 

Appellant left, but began to run as soon as he reached 
the Sixth Street intersection, so Officer Brown gave chase 
(Tr. 42-43). Appellant was apprehended again, this time 
by Detective Earl Kelley, who noticed him running north 
on Fourth Street and chased him because his appearance 
fit the recently broadcast description of the robbery sus- 
pect (Tr. 56-57). When Detective Kelley and his partner 
stopped appellant, appellant said he wasn’t the man they 
were looking for, that he had just been released (Tr. 58). 
Detective Kelley transported him to 24 Sixth Street to 
show him to the complainant. He was wearing a tan 
jacket and corduroy pants with a tear in the rear of the 
left knee. He carried a social security card in the name 
of Robert Louis McMillan, which he handed to De- 
tective Kelley in order to identify himself (Tr. 59). 

For the purpose of linking appellant with the snatched 
property, the Government called Miss Celestine Jackson, 
a sixteen-year old who had been playing on the corner 
of Fifth and A Streets at 4:30 p.m. on the 12th of Janu- 
ary (Tr. 51). She bumped into appellant, who was walk- 


4 


ing and looking back (Tr. 54). She saw a police ear come 
around the corner and heard the police call out to appel- 
lant. As he went towards the police car, he dropped some 
folded white papers, a brown address book with gold 
trimming, and a black wallet (Tr. 52). Miss Jackson and 
her friend left the dropped material alone until appellant 
drove off with the police. They picked it up then and 
looked it over, until some other boy took it from them 
(Tr. 52-55). 

The defense unsuccessfully moved for separate submis- 
sion to the jury of the issue of whether or not appellant 
committed the act charged and then set forth the defense 
of insanity predicated on the testimony of two psychia- 
trists from St. Elizabeths who had examined appellant 
while he was admitted there for mental observation as of 
March 18, 1963 until June of 1963 (Tr. 83-84, 86-171). 
Dr. David Dabney, who had prepared the case study on 
appellant for presentation to the hospital staff conference 
after seeing appellant twice a week during his rounds of 
the wards he had charge of and receiving almost daily 
letters from appellant, was of the opinion that on Janu- 
ary 12, 1963, appellant was suffering from schizophrenic 
reaction, chronic undifferentiated type, and that had he 
committéd the robbery with which he was charged, the 
act would have been the product of this mental disease 
(Tr. 87-89, 92-95, 99, 108-110). Dr. Dabney based his 
opinion upon the personal history appellant gave him, 
confirmed as to dates and names by a social worker’s 
report, and upon the letters appellant wrote him, but did 


1This recital of the evidence introduced in the Government’s 
case-in-chief, particularly the identification of appellant by the com- 
plaining witness and his possession of the recently stolen property, 
reveals the invulnerability of the case to any charge of insufficiency 
of evidence. See Wigfall v. United States, 97 U.S. App. D.C. 252, 
230 F.2d '220 (1956); Curley v. United States, 81 U.S. App. D.C. 
389, 160 F. 2d 229, cert. denied, 331 U.S. 887 (1947). Nor did ap- 
pellant see fit to make any motion for a judgment of acquittal at the 
close of the evidence offered by the Government, thereby foreclos- 
ing him from raising any sufficiency contention on appeal. Battle v. 
United States, 92 U.S. App. D.C. 220, 206 F. 2d 440 (1958). 
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not interview appellant’s wife or mother to verify the in- 
formation appellant supplied and did not use the nurs- 
ing notes containing observations by other hospital per- 
sonnel (Tr. 108, 117-118, 122-125, 135-136, 142). 

Dr. Dabney noted three major symptoms of mental 
disease in appellant: severe depression, depressive delu- 
sion, and preservation or persistence in presenting the 
same complaint (Tr. 88, 102-108). Appellant was mark- 
edly depressed when he was admitted to St. Elizabeths, 
but there was no evidence of any delusions or hallucina- 
tions or bizarre ideation at that time, as Dr. Dabney him- 
self reported when examining appellant in March (Tr. 
103-107). It was only some time after he came to the 
hospital that appellant exhibited signs of believing that 
he didn’t count for much and of being obsessed with the 
hurts he had experienced during his life. Indeed, upon 
admission and throughout his stay at the hospital, his 
memory, perception, and concentration were adequate, and 
he was intelligible, co-operative, alert, and oriented as to 
person, place, and time, aware of his identity and real 
name (Tr. 108, 110-114). His full-scale intelligence quoti- 
ent of 102 revealed him to be a bright normal adult or, 
at least, as having the potential to perform at such a 
level (Tr. 148-145). The admission and nursing notes 
read into the record showed appellant to have been a 
well-adjusted patient from the outset until all of a sud- 
den, after April 5, 19638, his condition took an apparent 
change for the worse, and he was found with two scratch 
wounds on his arm during a routine check of the ward 
(Tr. 122-126). 

Dr. Dabney explained the alleged robbery in terms of 
appellant’s desire to do something to secure his wife’s 
love in order to impress a female, compensating for his 
inability to attract his mother’s concern as a child, and, 
at the same time, to punish himself to vindicate his own 
feelings of inferiority (Tr. 90-95, 134-137, 140). Dr. 
Dabney was unable to explain why these drives should 
have led appellant to commit the particular crime involved, 
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a crime: of violence against a woman, directed at her 
pocketbook (Tr. 187-140). Although appellant had a very 
strong conscience and acute sense of right and wrong, 
Dr. Dabney, nonetheless, did not think appellant could 
tell right from wrong (Tr. 98, 128, 131-133). The same 
depression which heightened his conscience also impaired 
it, according to Dr. Dabney, although “in a sense,” ap- 
pellant knew he had done something he should not have 
done when he used a false name in obtaining his job (Tr. 
98, 128, 181-1383). Even a policeman at the complainant’s 
elbow, however, would not have deterred him from snatch- 
ing her purse (Tr. 130-131, 145). 

Dr. Owens, Dr. Dabney’s supervisor, examined appel- 
lant at the medical staff conference on his case on June 
14, 1968, and reviewed appellant’s history (Tr. 158-160). 
On the basis of the presence of symptoms of disturbed 
emotional tone or affect, disordered thinking, mild delu- 
sional ideation, and marked depression, accompanied by 
preoccupation with suicide, Dr. Owens concluded that, on 
January 12, appellant was “probably” suffering from un- 
differentiated chronic schizophrenia (Tr. 159-161). This 
diagnosis was only probable, however, because appellant 
had not exhibited the same severe symptoms when he was 
admitted to the hospital as he did at the staff conference 
three months later. This significant change in the inten- 
sity of symptoms several weeks after admission did make 
Dr. Owens question the degree of appellant’s illness prior 
to his hospitalization (Tr. 160-161, 164-165). 

Dr. Owens had no opinion about the causal relationship 
between this illness and the alleged crime, although he 
did note that appellant had moderately impaired judg- 
ment, a symptom consistent with the act with which he 
was charged (Tr. 162-163, 168). Appellant could display 
good judgment in certain aspects of his living (Tr. 163). 
He could tell the difference between right and wrong on 
January 12, according to Dr. Owens, and he would have 
been deterred from committing the crime by the presence 
of a policeman (Tr. 164). He was not suffering from any 
irresistiple impulse or compulsion (Tr. 164). 


$ 
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The Government did not present any rebuttal evidence 
on the issue of insanity. The defense motion for a di- 
rected verdict of not guilty by reason of insanity to be 
prefaced by a separate jury deliberation on appellant’s 
guilt or innocence absent the issue of insanity was denied 
(Tr. 172-174, 176-177). In response to a defense motion 
for judgment of acquittal by reason of insanity notwith- 
standing the jury verdict, the trial judge, Burger, J.; 
filed a memorandum on October 29, 1968, denying the mo- 
tion and setting forth the reasons for the denial. For the 
convenience of this Court, the full text of the trial judge’s 
memorandum, upon which appellee relies heavily, may be 
found in the Appendix, infra. 


SUMMARY OF ARGUMENT 
I 


The trial court properly declined to direct a verdict of 
not guilty by reason of insanity where the jury could ex- 
ercise its McDonald—underscored function of weighing 
and evaluating the credibility of expert testimony on the 
existence of mental disease at the time of the offense and 
on productivity in light of the material from which the 
expert opinions were fashioned, which revealed that ap- 
pellant had exhibited no serious symptoms until several 
weeks after his admission to the hospital and that appel- 
lant, at all times, was alert, normally bright, co-operative, 
well-oriented, with adequate memory, perception, and con- 
centration, the very hesitancy of one expert’s opinion on 
insanity on the crucial date, lay testimony demonstrating 
calculating behavior on appellant’s part to commit the of- 
fense and avoid capture, evincing his awareness of wrong- 
doing, and expert testimony stressing the acuteness of ap- 
pellant’s sense of right and wrong and negating irresisti- 
ble impulse and the McNaghten test. 
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The trial court did not err in refusing to separate, for 
jury deliberation purposes, the dissoluble issues of guilt 
and insanity. 

ARGUMENT 
I. The issue of appellant’s responsibility for the crime 
was properly left to the jury. 


(Tr. 6-8, 41-48, 51-55, 58-59, 88-89, 93, 103-108, 110- 
114, 117-118, 122-125, 180-140, 142-145, 158-161, 
164-165) 


Appellant contends that his motion for a directed ver- 
dict of not guilty by reason of insanity should have been 
granted by the trial court because the evidence of his in- 
sanity was so overwhelming and uncontradicted that a 
reasonable juror should have been compelled to entertain 
a reasonable doubt about his responsibility. See the di- 
rected verdict standard set forth in McDonald v. United 
States, 114 U.S. App. D.C. 120, 128, 312 F.2d 847, 850 
(1962). Appellant further argues that, once he had made 
his showing of insanity, the Government was compelled 
to come forward with affirmative rebuttal evidence of his 
sanity or suffer a directed verdict. 

Appellant fails to take into account the clear, applica- 
ble resolution by this Court in its en banc opinion in Mc- 
Donald, supra, 114 U.S. App. D.C. at 128, 312 F.2d at 
850, of' the problem of the proper relationship among 
judge, jury, and witnesses when insanity is an issue: 


It does not follow, however, that whenever there is 
any testimony which may be said to constitute “some 
evidence” of mental disorder, the Government must 
present affirmative rebuttal evidence or suffer a di- 
rected verdict. A directed verdict requires not merely 
“some evidence,” but proof sufficient to compel a rea- 
sonable juror to entertain a reasonable doubt con- 
cerning the accused’s responsibility. Durham v. 
United States, 94 U.S. App. D.C. at 232, n. 8, 214 


! 
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F.2d at 866, n. 8; Hall v. United States, 4 Cir., 295 
F.2d 26. See 9 Wigmore, Evidence, § 2487; Abbott, 
Two Burdens of Proof, 6 Harv. L. Rev. 125. Wheth- 
er contradicted evidence including expert opinion evi- 
dence, which is sufficient to raise a jury question on 
the mental issue is also sufficient to require a directed 
verdict depends upon its weight and credibility. 
Douglas v. United States, 99 U.S. App. D.C. 282, 239 
F.2d 52. Davis v. United States, 160 U.S. 469, 16 S. 
Ct. 358, 40 L.Ed. 499, clearly supports this position. 
There the Supreme Court said that the jury, in con- 
sidering an insanity plea, must weigh all the evi- 
dence, including the presumption of sanity. 160 US. 
at 488, 16 S.Ct. at 358. Whether uncontradicted ex- 
pert testimony overcomes the presumption depends 
upon its weight and credibility, and weight and credi- 
bility ordinarily are for the jury. See Stewart v. 
United States, 94 U.S. App. D.C. 298, 295, 214 F.2d 
879, 882. 


The trial court below properly submitted to the jury the 
first ultimate issue—the existence of mental disease on the 
crucial alleged criminal date.? Appellant produced two ex- 
pert witnesses in his behalf, St. Elizabeths psychiatrists 
Dabney and Owens. Both doctors agree that appellant was 
suffering from schizophrenic reaction of a chronic undif- 
ferentiated type at the time of the medical staff confer- 
ence on June 14, 1963 (Tr. 88-89, 158-160). The two did 
diverge, however, with respect to the firmness of their con- 
clusions as to appellant’s mental condition on the only rele- 
vant date of January 12, 1963. They recognized that ap- 
pellant exhibited few, if any, symptoms of mental disease 
when he was admitted to St. Elizabeths (March 18, 1963) 
or for several weeks thereafter (Tr. 108-107, 159-161, 
164-165). Indeed, the admission notes for which Dr. Dab- 


2.No objection was raised by appellant nor could any be raised 
to the instructions given the jury on insanity, particularly those 
accentuating the jury’s role as the final arbiter of defendant’s 
mental condition (Transcript of Charge, pp. 13-15) and explaining 
the jury’s relative freedom, short of arbitrary conduct, in handling 
expert testimony (Transcript of Charge, pp. 18-19; See also Memo- 
randum p. 4). 
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ney was responsible revealed no signs of the delusions, 
hallucinations, or perseveration heavily relied upon by Dr. 
Dabney in arriving at his final diagnosis. Appellant may 
have been noticeably depressed when he was first hospital- 
ized, but he was also alert, oriented as to time, place, and 
person, co-operative, of normally bright intelligence, with 
adequate memory, perception, and concentration (Tr. 103, 
110-114, 143-145). 

All of this data prompted Dr. Owens to qualify his opin- 
ion by pointing out that it was only probable that appel- 
lant was mentally ill in January, 1963, that there was 
some question as to his mental state on the vital day. All 
of this data constituted the essential material for the 
jury’s deliberations on the question of appellant’s sanity. 
The jury was not compelled to accept without independent 
assessment either Dr. Dabney’s unreserved clinical diag- 
nosis or Dr. Owen’s circumscribed opinion that appellant 
had a mental disease when he allegedly robbed the com- 
plainant. 


Our purpose now is to make it very clear that neither 
the court nor the jury is bound by ad hoc definitions 
or conclusions as to what experts state is a disease 
or defect. What psychiatrists may consider a “mental 
disease or defect’? for clinical purposes, where their 
concern is treatment, may or may not be the same as 
mental disease or defect for the jury’s purpose in de- 
termining criminal responsibility.... We emphasize 
that, since the question of whether the defendant has 
a disease or defect is ultimately for the triers of fact, 
obviously its resolution cannot be controlled by expert 
opinion. The jury must determine for itself, from 
all the testimony, lay and expert, whether the nature 
and degree of the disability are sufficient to establish 
a mental disease or defect as we have now defined 
those terms. McDonald, supra, 114 U.S. App. D.C. at 
124, 312 F.2d at 851. 


The jury in this case had ample testimony on the basis 
of which it could exercise its McDonald—stressed preroga- 
tive to disagree with and discredit expert opinions and 
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find appellant responsible. The evidence of appellant’s 
calculating behavior at the time of the crime (Tr. 3-8, 41- 
43, 51-55, 58-59), of his behavior upon entering the hos- 
pital and his sudden transformation at a later date re- 
flected in nursing notes ignored by Dr. Dabney (Tr. 108, 
117-118, 122-125, 135-186, 142), and of his normal intel- 
ligence and mental characteristics during his hospital stay 
(Tr. 103, 110-114, 143-145) when taken in conjunction 
with the presumption of sanity provided the necessary 
predicate for the jury’s determination that, beyond a rea- 
sonable doubt, appellant was not suffering from a mental 
disease on January 12, 1963. 

Compare the pre-McDonald cases in which this Court re- 
quired removal of the case from the jury when the defense 
put on strong, multiple-expert evidence of serious, severe 
mental disease supported by a lengthy pre-trial period of 
actual incompetency and there was no contrary expert evi- 
dence on the issue of the existence of mental disease or 
any basis, other than insubstantial lay testimony, for a 
jury finding of sanity. See, ¢.9., Isaacs v. United States, 
109 U.S. App. D.C. 34, 284 F.2d 168 (1960) (three psy- 
chiatrists supporting schizophrenic reaction and three 
years of incompetency opposed by one lay witness and one 
psychiatrist who had no basis for opinion on defendant’s 
mental condition as of the date of the crime) ; Hopkins v. 
United States, 107 U.S. App. D.C. 126, 275 F.2d 155 
(1959) (three psychiatrists noting schizophrenic reaction 
together with two years of incompetency opposed by two 
non-psychiatric doctors among laymen testifying to nor- 
mality) ; Satterwhite v. United States, 105 U.S. App. D.C. 
398, 267 F.2d 675 (1959) (two psychiatrists finding 
schizophrenic reaction and four months of incompetency 
opposed by two lay witnesses and one psychiatrist who tes- 
tified only as to defendant’s emotional instability three 
months after the crime) ; Fielding v. United States, 102 
U.S. App. D.C. 167, 251 F.2d 878 (1957) (three psy- 
chiatrists agreeing on schizophrenia coupled with over 
two years of incompetency opposed by arresting officers 
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and family members lacking intimate, prolonged contact 
with defendant) ; Wright v. United States, 102 U.S. App. 
D.C. 36, 250 F.2d 4 (1957) (five or six psychiatrists diag- 
nosing schizophrenia together with one and one-half years 
of incompetency opposed by arresting officers) ; Douglas v. 
United States, 99 U.S. App. D.C. 232, 239 F.2d 52 (1956) 
(two psychiatrists finding dementia praecox and one and 
one-half years of incompetency opposed by psychiatrist 
who found defendant schizophrenic when examined, but 
could not express an opinion on his mental state at the 
time of the crime and lay testimony cutting both ways). 

The requirement of jury consideration of the ultimate 
fact of responsibility so long as there is a sufficient tes- 
timonial-factual basis in light of which the jury can evalu- 
ate expert opinions applies equally to the second ultimate 
issue: productivity or causal relationship. 


“The chief value of an expert’s testimony in this 
field, as in all other fields, rests upon the material 
from which his opinion is fashioned and the reason- 
ing, by which he progresses from his material to his 
conclusion; in the explanation of the disease and its 
dynamics, that is, how it occurred, developed, and af- 
fected the mental and emotional processes of the de- 
fendant; it does not lie in his mere expression of 
conclusion. The ultimate inferences vel non of re- 
lationship, of cause and effect, are for the trier of the 
facts.” Carter v. United States, 102 U.S. App. D.C. 
227, 236, 252 F.2d 608, 617 (1957). 


The requisite material for jury assessment of produc- 
tivity was supplied in part by Dr. Dagney, who, while at- 
tempting to relate appellant’s alleged mental disease to the 
crime with which he was charged, not only was unable to 
explain!why appellant’s disease should have led him par- 
ticularl} to steal a woman’s purse by force (Tr. 187-140), 
but also heavily stressed the fact that appellant had a very 
strong conscience and acute sense of right and wrong, 
which, at one point, had caused him to quit his job because 
he had taken it under an assumed name (Tr. 98, 131- 
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133).2 Dr. Owens also provided grist for the jury’s mill 
when, unable to express any opinion on the causality ele- 
ment, he testified that, on January 12, 1963, appellant 
could tell the difference between right and wrong, would 
have been deterred from committing a robbery by the pres- 
ence of a policeman, and, as Dr. Dabney agreed (Tr. 139), 
was not suffering from an irresistible impulse or compul- 
sion (Tr. 164). This Court in McDonald, supra, 114 U.S. 
App. D.C. at 124-125, 312 F. 2d at 851-852, approved sub- 
mitting these considerations to the jury as “factors which 
a jury may take into account in deciding whether the act 
charged was a product of mental disease or mental de- 
fect.” See Blocker v. United States, 116 U.S. App. D.C. 
75, 80, 320 F.2d 800, 805 (1968) (approving jury sub- 
mission of these factors in framework of instruction simi- 
lar to that given below, see Transcript of Charge, pp. 16- 
17). 

All of this testimony pointing to the lack of any causal 
relationship between the alleged mental disease and the 
alleged crime was further bolstered by the eyewitnesses’ 
observations of appellant’s conduct immediately before 
and after he robbed Mrs. Bregenzer, including his appar- 
ent maneuvering into a position behind her that would 
facilitate purse-snatching (Tr. 6-8), his hurried disposi- 
tion of the proceeds of his crimé when he saw the police 
closing in on him (Tr. 52), his running as soon as he was 
released by the first officer who accosted him (Tr. 42-48), 
and his use of two different aliases when confronted by 
two different groups of police (Tr. 41-42, 59). These acts 
viewed as a whole could fairly have been interpreted by 
the jury as evincing awareness of guilt, consciousness of 
wrongdoing. 


3 That Dr. Dabney also testified, at another juncture in the trial, 
that he did not think appellant could tell right from wrong and that 
appellant would not have been deterred from snatching the pocket- 
book even if complainant had a policeman at her elbow only under- 
lines the inconsistencies and contradictions in his testimony that 
demanded jury credibility evaluation (Tr. 128, 130-131, 145). 
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Compare with the material on the record in this case 
negating or tending to negate productivity the evidence 
in the pre-McDonald case of Frigillana v. United States, 
113 U.S. App. D.C. 328, 307 F.2d 665 (1962) in which 
none of the psychiatrists who found that defendant was 
schizophrenic were able to express any opinion as to a 
causal connection between the disease and the act, and 
the Government, in addition to offering no rebuttal evi- 
dence, did not explore on cross-examination or request in- 
structions dealing with the defendant’s cognition, volition, 
or capacity to control her behavior as reflected, inter alia, 
in the McNaghten and irresistible impulse tests, leaving 
this Court with no choice but to order the entry of a di- 
rected verdict in the absence of any meaningful testimony 
pointing to non-causality. 


II. A bifurcated trial would contravene the meaning of 
the insanity defense. 


(Tr. 82-85, 172-175) 


Appellant unsuccessfully requested the trial court to al- 
low the jury to decide whether he committed the robbery 
before it deliberated upon his responsibility for the act 
on the theory that, otherwise, he was placed in the awk- 
ward position of arguing alternatively to the jury (Tr. 
82-85, 172-175). To contend that guilt or innocence is one 
thing and responsibility quite another and that the two 
are, therefore, logically separable for jury consideration 
is to argue that the body which performs an act and the 
mind which directs its performance are unrelated. Appel- 
lant’s desire to sever the indissoluble criminal law bond 
between actus reus and mens rea reveals his complete in- 
ability to understand the nature of the insanity defense 
and of the Durham Rule.* See Louisell and Hazard, In- 


+No state court or statute permits (or should permit) distinct 
submission to the jury of the actus reus and mens rea elements of 
any offense in light of the unitary nature of guilt. 

Only Texas, Colorado, and California have adopted by statute 
the bifurcated system, but as the Louisell and Hazard article, supra, 


sanity as a Defense: The Bifurcated Trial, 49 Calif. L. 
Rev. 805, 829-880 (1961). See also Whittaker v. United 
States, 108 U.S. App. D.C. 268, 281 F.2d 631 (1960). 

It is impossible to assess an accused’s guilt without, at 
the same time, analyzing his mental state at the time he 
committed the crime. The act of committing an offense 
is merely one element of that offense that must be proven. 
The act itself is not equivalent to guilt in the absence of 
some form of criminal intent, some responsible state of 
mind. See generally PERKINS, CRIMINAL LAW 650- 
663, 725-728 (1957). To commit a robbery in the District 
of Columbia, a defendant must have a specific intent to 
steal. See, e.g., Byrd v. United States, No. 18,896, decided 
January 14, 1965. The insanity defense, as it has been 
applied in the District of Columbia, affects the guilt of 
the accused by rendering him incapable of having the 
requisite intent component. It is inextricably intertwined 
with a determination of guilt. 


“The legal and moral traditions of the western 
world require that those who, of their own free will 
and with evil intent (sometimes called mens rea), 
commit acts which violate the law, shall be criminally 
responsible for those acts. Our traditions also re- 
quire that where such acts stem from and are the 
product of a mental disease or defect as those terms 
are used herein, moral blame shall not attach, and 
hence there will not be criminal responsibility.” Dur- 
ham v. United States, 94 U.S. App. D.C. 228, 242, 
214 F.2d 862, 876 (1954). 


indicates the system merely duplicates juridical effort since the in- 
accuracy of the premise of the system, which assumes that guilt 
and mental condition are separable, is best indicated by the fact 
that the proof admissible to show a defendant’s mental state at the 
time of the crime for purposes of the jury’s initial passing on the 
not guilty plea is identical with the proof admissible to show in- 
sanity for purposes of the jury’s later passing on the plea of not 
guilty by reason of insanity. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOHN R. KRAMER, 
Assistant United States Attorneys. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Criminal No. 124-63 
Filed Oct. 29, 1968, Harry M. Hull, Clerk 


UNITED STATES OF AMERICA 
Vv. 


NATHANIEL B. HENDERSON 


MEMORANDUM 


The above entitled case came on for trial before the 
undersigned, sitting by assignment in the United States 


District Court for the District of Columbia pursuant to 
Title 28 U.S.C. § 291(c). 

Defendant was tried on an indictment charging rob- 
bery (purse snatching). Court appointed counsel ably 
presented two defenses to the jury: incorrect identifica- 
tion of defendant by the prosecuting witness and other 
witnesses, and alternatively, if the identification was cor- 
rect that the defendant was suffering from a mental di- 
sease and that the robbery was a product of that disease. 
At the close of all of the evidence defense counsel made 
alternative motions for judgment of acquittal or not guilty 
by reason of insanity. Both motions were denied. The 
ease was submitted to the jury which returned a verdict 
of guilty as charged. Thereafter, counsel for the defense 
moved for judgment of acquittal or not guilty by reason 
of insanity pursuant to FED. R. CRIM. P. 29(b) and 
also made a timely motion for a new trial pursuant to 
FED. R. CRIM. P. 33. 
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The complaining witness’ identification at trial was but- 
tressed by her recollection of having seen a tear in the 
left pant leg of defendant’s trousers and also his large 
wedding ring, both of which were noted when he was ar- 
rested. In addition, defendant was positively identified by 
another witness as the man she saw drop the stolen ar- 
ticles a few minutes after the robbery. His conduct at 
that tirne and later in running when the first policeman 
released him, and his giving different names to two differ- 
ent policemen all tended to suggest a consciousness of 
guilt. This combination of direct and circumstantial evi- 
dence, ‘which was credible and unchallenged, afforded 
abundant basis for the jury to find guilt beyond a reasona- 
ble doubt. 


II 


Motion for judgment of not guilty by reason of insanity. 


—The defense called Dr. David Dabney of the Staff of St. 
Elizabeths Hospital on the issue of defendant’s mental 
disease: He expressed the opinion that defendant was 
suffering from a mental disease and that the robbery, if 
defendant had committed it, was a product of that mental 
disease. His contact with defendant was substantial. Dr. 
David J. Owens, also called by the defendant, testified 
that based on his observation of defendant at the Staff 
Conference and on the hospital record he believed defend- 
ant was probably suffering from a mental disease, but 
he was unable to form an opinion on the “product” ques- 
tion. 

The government presented no psychiatric testimony but 
relied on four factors in rebuttal: 


(1) Testimony elicited from Dr. Owens on cross-exami- 
nation as to whether defendant’s behavior controls 
were substantially impaired and as to causal con- 
nection. Inconsistencies revealed through cross-ex- 
‘amination of Dr. Dabney. 
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(2) The continuing presumption of sanity. See Davis 
v. United States, 160 U.S. 469, 489 (1895); Mc- 
Donald v. United States, —— U.S.App.D.C. —, 
812 F.2d 847, 850 (1962). 


Lay testimony as to the defendant’s conduct on the 
day of the crime tending to show his awareness of 
guilt and wrongdoing contrary to the opinion of 
Dr. Dabney. See Carter v. United States, 102 U.S. 
App.D.C. 227, 237, 252 F.2d 608, 618 (1957) ; 
Barkley v. United States, No. 17206, D.C. Cir., 
June 18, 1963. 


A showing that the medical opinions were entirely 
dependent on defendant’s uncorroborated repre- 
sentations, coupled with a showing of defendant’s 
untrustworthiness as a source of factual informa- 
tion; failure of experts to avail themselves of ob- 
vious means of verifying the medical history given 
by defendant. 


(a) McDonald v. United States, supra, has emphasized 
the Davis holding that the presumption of sanity remains 
in the case when it goes to the jury. The Davis case 
speaks in terms of “the whole evidence, including that 
supplied by the presumption of sanity .... 160 US. 
at 488. Just how a jury is to weigh a presumption with- 
out deciding whether evidence outweighs it, has not been 
discussed by the courts. However, under Carter v. United 
States, supra, and McDonald v. United States, supra, if 
the jury does not believe the expert testimony as a whole, 
or if it considers the basis of the expert testimony un- 
trustworthy, then the presumption of sanity would be 
operative and important. This is not to suggest a proc- 
ess of weighing the presumption of sanity against expert 
evidence, but rather, as here, the possibility of the jury 
rejecting the expert’s opinion because of the failure to seek 
corroboration of the foundations for such opinions. 

The jury is permitted wide latitude in evaluating cred- 
ibility, particularly of opinion evidence. This discretion, 


however, does not allow capricious or arbitrary rejection 
of expert testimony. In accordance with the McDonald 
holding, I charged the jury to “consider the special train- 
ing and experience of the expert witnesses . . ., doctors of 
medicine who have specialized in the science or profes- 
sion of psychiatry ....” As to lay testimony about de- 
fendant’s conduct, the jury was instructed to consider 
the nature of the conduct observed, the circumstances un- 
der which they observed it, and the length and intensity 
of their observation.* 

(b) Lay Testimony:—The testimony of laymen was 
limited to persons who saw defendant briefly at the time 
of the alleged offense. The complaining witness described 
his conduct in “stalking” her by first walking behind her, 
then ahead, then dropping back again just before seizing 
her purse. Another witness described defendant’s conduct 
upon seeing the police approaching after the offense, at 
which time defendant concealed the purse and other items 
so that they were not in his possession when he was first 
questioned by police. The police released him after a 
search of his person uncovered no stolen goods; defendant 
walked a short distince and then broke into a run. He was 
then apprehended by a patrol car coming from the oppo- 
site direction in response to a call relating to the robbery. 
Defendant gave different names to each of the two groups 
of police who questioned him. 

(ec) Medical Testimony:—Dr. David Dabney of St. 
Elizabeths Hospital testified at length about defendant 
who had been in his care during approximately ninety 
days at the hospital. Dr. Dabney has had approximately 
five years experience since his residency in psychiatry and 
is not a diplomate. If accepted at face value, Dr. Dab- 
ney’s testimony would give rise to, if not compel, a rea- 
sonable doubt. Under McDonald, however, the jury is not 
bound by the expert’s definitions or conclusions as to what 
is a mental disease; it is for the jury to evaluate and 
weigh the expert testimony. The function of the trial 


2 The charge was approved in toto by defense. 
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court, both at the close of the case and after verdict, is to 
determine whether there was a reasonable basis for a 
guilty verdict under the standard of reasonable doubt. In 
Carter v. United States, 102 U.S.App.D.C. 227, 236, 252 
F.2d 608, 617 (1957), the Court of Appeals emphasized: 


The chief value of an expert’s testimony in this 
[criminal responsibility] field, as in all other fields, 
rests upon the material from which his opinion is 
fashioned and the reasoning by which he progresses 
from his material to his conclusion; . . . it does not lie 
in his mere expression of conclusion. The ultimate 
inferences vel non of relationship, of cause and effect, 
[i.e., the relationship of any disease to the act 
charged] are for the trier of the facts. (Emphasis 
added.) 


In Barkley v. United States, No. 17206, D.C. Cir., June 
18, 1962, we noted that 


In Hawkins v. United States, —— U.S.App.D.C. 
—,, 310 F.2d 849 (1962) [one of the few post- 


McDonald cases], we sustained submission to the 
jury when the Government put in no evidence on the 
sanity issue and the expert testimony advanced by 
the defense was “meager.” (Emphasis added.) 


In McDonald v. United States, —— U.S. App.D.C. ——, 
312 F.2d at 851, the Court of Appeals made plain: 


What psychiatrists may consider a “mental disease 
or defect” for clinical purposes, where their concern 
is treatment, may or may not be the same as mental 
disease or defect for the jury’s purpose in determin- 
ing criminal responsibility. .. . 

We emphasize that, since the question of whether 
the defendant has a disease or defect is ultimately for 
the triers of fact, obviously its resolution cannot be 
controlled by expert opinion. The jury must deter- 
mine for itself, from all the testimony, lay and ex- 
pert, whether the nature and degree of the disability 
are sufficient to establish a mental disease or defect 
as we have now defined those terms. (Emphasis 
added.) 


Thus, since McDonald, it is very clear that the jury 
may weigh both the quantum and quality of expert tes- 
timony and if it finds the testimony implausible or if the 
opinions are not satisfactorily explained or lacking in 
foundation, or indeed if it considers the expert witness 
unreliable on the whole of his testimony, it is free to re- 
ject such testimony. Perhaps even more important than 
any single factor, as Carter stated, is the “material from 
which his opinion is fashioned.” Here Dr. Dabney’s opin- 
jon rested chiefly on what the defendant had told him. 
None of the members of defendant’s family, including his 
wife, were called to corroborate defendant’s assertions to 
the doctor; this becomes important since Dr. Dabney’s 
diagnos#s of mental disease rested in large part if not en- 
tirely on a history of the relationship between defendant 
and his mother, sisters and wife. All information of the 
episodes on which the medical opinion rested depended on 
the truth and completeness of defendant’s reports to the 
doctor. Defendant’s statements could readily have been 
checked but Dr. Dabney said he considered it unneces- 
sary for him to talk to the four or five women involved; 
nor did he rely on the social workers’ interviews with 
family members which were in the hospital file. The evi- 
dence adduced concerning defendant’s use of aliases could 
have led a reasonable jury to distrust his assertion to Dr. 
Dabney and hence to reject the doctor’s psychiatric find- 
ings based on these uncorroborated assertions. Whether 
the jury rejected Dr. Dabney’s opinion on this ground 
of course cannot be known; the question is, however, 
whether the jury was acting reasonably if it did so. One 
illustration may illuminate the jury’s evaluation—and 
obvious disbelief—of this expert’s testimony. At several 
stages Dr. Dabney expressed the opinion that defendant 
could npt distinguish between right and wrong and that 
had a policeman been near the complaining witness at 
the time of the alleged purse snatching defendant would 
not have been deterred from the act, i.e., his impulse to 
steal was irresistible. Yet undisputed and credible testi- 


23 


mony showed that when defendant saw police approach- 
ing and just before he was apprehended, he disposed of 
the stolen articles which were bulky and readily identifi- 
able. This conduct, suggesting defendant’s acute aware- 
ness of wrongdoing and the risks of being caught with 
stolen goods, could well have influenced the jury to dis- 
credit the expert who testified positively that defendant 
was not capable at that time of distinguishing between 
right and wrong. It should also be noted that Dr. Dabney 
offered no adequate basis for his opinion that defendant 
was unaware of the wrongfulness of such conduct. This 
and other similar instances of psychiatric opinions ex- 
pressed without sound foundation or explanation could 
reasonably have led the jury to reject Dr. Dabney’s testi- 
mony. For the same reasons the jury would have been 
justified in discrediting the opinion on causal relationship 
given by Dr. Dabney. 

Dr. Owens’ opinion that defendant was suffering from a 
mental disease at the time of the crime was based on his 
observation of defendant at a Staff Conference and on 
defendant’s record at St. Elizabeths Hospital which was 
reviewed at the Staff Conference. He testified that de- 
fendant’s symptoms upon admittance were less severe 
than those evidence later and those which he observed at 
the Staff Conference, four days before defendant was 
scheduled to return to the District Jail to await trial. 
This gradual intensification of depression caused Dr. 
Owens to “question . . . how sick [defendant was] or 
what degree of illness was present prior to his admission 
to the hospital” but he concluded “that probably he did 
have this illness in January of 1963.” On admission, the 
records revealed no evidence of delusions or hallucina- 
tions; defendant’s memory, attention and concentration 
were adequate. Dr. Owens said defendant’s judgment was 
impaired but 


I would not say it [the impairment] was severe; 
because he could display good judgment in certain 
aspects of his living. 


24 


Dr. Owens also testified contrary to Dr. Dabney on three 
significant factors relating to the presence of a mental 
disease as defined by McDonald; his testimony, unlike that 
of Dr. Dabney, finds ample support in the factual testi- 
mony describing defendant’s behavior at and after the 
time of the crime. Dr. Owens stated unequivocally that: 


(1) on January 12, 1963, defendant “could tell the 
difference between right and wrong” and 


(2) the presence of a policeman nearby would have de- 
terred defendant from snatching the pocketbook, 
and 


(3) on January 12, 1968, defendant was not suffering 
from an irresistible impulse or compulsion. 


He also testified that 


being afraid of being arrested . . . is what prevents 
most anyone from committing criminal acts. 


Dr. Owens’ testimony on these issues rendered him a vir- 


tual prosecution witness. 

Front all this testimony, lay and expert, I am satisfied 
that a jury could reasonably find beyond a reasonable 
doubt that 


(1) defendant knew that his actions in snatching the 
purse were wrong; 


(2) he would have been deterred by the presence of a 
policeman and thus was driven by no uncontrolla- 
ble compulsion or impulse; 


(3) if he had some degree of mental abnormality, it 
did not substantially affect his capacity to control 
his behavior. 


This, in short, is a classic illustration of the situation 
contemplated by McDonald in which “what psychiatrists, 
may consider ‘a mental disease or defect’ for clinical pur- 
poses ... .” can properly be found by a jury as lacking 
such quality or intensity that it “substantially .. . im- 
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pairs behavior controls.” McDonald v. United States, —— 
U.S.App. D.C. at ——, 312 F.2d at 851. Alternatively, 
Dr. Owens’ testimony and/or the lay testimony afforded 
an adequate basis for the jury to find that even if de- 
fendant had a mental disease, the act charged was not 
a product of that disease since he was capable of con- 
trolling his conduct. All of this flows from the McDonald 
case holding that 


The jury must determine for itself, from all the tes- 
timony, lay and expert, whether the nature and de- 
gree of the disability are sufficient to establish a men- 
tal disease or defect as we have now defined those 
terms. Ibid. 


The fact that Dr. Dabney’s testimony may have been 
reasonably rejected by the jury does not satisfy the gov- 
ernment’s burden. However, the combination of Dr. 
Owen’s testimony, the factual testimony of defendant’s 
behavior and the presumption of sanity afforded an ade- 
quate basis for the jury to find beyond reasonable doubt 


that defendant was not suffering from a mental disease 
as defined by McDonald.* 

For these reasons I have denied the defendant’s motion 
for judgment of acquittal or not guilty by reason of in-. 
sanity. 


/s/ Warren E. Burger 
Acting District Judge 


October 29, 1963 


2 For the same reasons the jury, although finding presence of a 
mental disease, may have found no causal relationship between 
defendant’s mental condition and the criminal acts. Here as in 
Barkley, No. 17206, D.C. Cir., June 13, 1963, the expert testimony 
of the defense was in part “meager” and in part it actually gave 
affirmative support to the government’s case. 
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